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Introduction
The massive movement towards Europe of forced migrants 2 fleeing escalating conflict in the Middle East, particularly Syria, in 2015 and 2016 has been described as the world's worst refugee crisis of our time. 3 This forced migration wave has been provoked not merely by the continuing violations of international humanitarian law (IHL) and international human rights law (IHRL) within and beyond the region, but also by a deteriorating situation in neighbouring countries such as Turkey and Lebanon, where the majority of refugees continue to seek shelter. 4 Therefore, an increasing number of persons have been moving to those European countries perceived as safe countries of asylum and as offering the chance to start a new life in peace and security, because of a lack of effective protection 5 and durable solutions in the immediate region. 6 Whereas the trend has been to see this flow of refugees primarily through the prism of receiving countries in Western and Central Europe, 7 the principal source of the movement -the armed conflicts in Syria 8 and Iraq 9 -has primarily caused a displacement crisis in the Middle East region itself. The largest number of displaced persons remain in their countries of origin, 10 with neighbouring countries receiving the lion's share of refugees. 11 Nevertheless, as the focus of the present article is on transit countries, the migratory wave into Europe is of particular interest for two reasons: first, it concerns the applicability of international refugee law (IRL), which does not cover internally displaced persons (IDPs); and second, the majority of refugees located in the Middle East region are there to stay 12 -for them, countries such as Lebanon may be considered not as transit countries, but rather as countries of destination.
With respect to Middle Eastern refugees moving into Europe, official estimates indicate that a total of 850,230 persons of Syrian and Iraqi origin became first-time asylum applicants in various European Union (EU) member States in 2015 and 2016 alone. This represents a significant increase compared to the previous two-year period (2013/14), when that number was 189,070. 13 A large number of these persons reached Central and Western Europe by taking the "Western Balkans route", 14 which meant travelling through countries which were not bound by EU asylum legislation, 15 whose asylum systems were (and remain) of poor quality, 16 and where they were not interested in seeking refuge. 17 As these countries' principal source of obligations towards refugees remains the 1951 Geneva Convention relative to the Status of Refugees (1951 Refugee Convention), 18 and taking into consideration the fact that the "refugee character" of the Western Balkans flow cannot easily be refuted, 19 they provide an excellent model for a broader examination of the position of transit countries under IRL.
The question of what is the extent of State obligations towards transiting refugees is multifaceted, with potentially far-reaching implications in terms of both the law and political response. To that end, this article shall first examine the relationship between the concept of (political) asylum and the provisions of the 1951 Refugee Convention stricto sensu. An analysis of the scope of application of the Convention to "mixed-migration flows" 20 under circumstances where persons refrain from seeking asylum in the country in which they are present will follow, and finally, an overview of the minimum standards that even transit countries are obliged to meet as a matter of both IRL and IHRL will be provided.
The present article seeks to contribute to a better understanding of these issues by drawing upon the experience of Western Balkan countries in 2015 and 2016, principally the former Yugoslav Republic of Macedonia and Serbia. Although neighbouring countries such as Croatia and Bulgaria are no less "transitory" than the former, their status as EU Member States, bound by EU acquis 21 and its intricate Dublin system, 22 adds an additional legal layer that is not strictly relevant to an analysis of universal legislation. They are therefore not considered in the present piece.
With respect to terminology, the author of this article prefers to use the phrase "refugees and migrants". 23 . 23 This is also the preferred terminology of UNHCR, which stresses that the terms "refugee" and "migrant" cannot be used interchangeably. UNHCR, "'Refugees' and 'Migrants' -Frequently Asked Questions", 16 March 2016, available at: www.unhcr.org/afr/news/latest/2016/3/56e95c676/refugees-migrantsfrequently-asked-questions-faqs.html.
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to refer to the same phenomenon of forced migrations -employing such terms as "migrants", "vulnerable migrants", 24 "forced migrants", "asylum-seekers", 25 "persons in need of international protection" 26 or even "transit migrants" 27 -referring to "refugees and migrants" is the best way of highlighting the legal relevance of status in a mixed-migration flow. Finally, the concept of a "transit country" is less easy to define than it may initially appear to be. 28 Very broadly, a transit country is a country that refugees and migrants pass through along the way to their preferred country of asylum -it may be located anywhere between the country of origin and the country of destination. While "institutionalized" transiting such as refugee resettlement schemes may also exist, this article refers only to irregular movement. 29 On the other hand, no transit country may be absolutely regarded as such -there will always be a certain number of persons interested in staying there and genuinely seeking some form of protection, and the designation is also subject to change as circumstances change.
The present author therefore proposes defining a transit country as a country in which, in a given moment, a large majority of refugees and migrants otherwise interested in seeking and receiving international protection refrain from doing so, or do so without genuinely intending to stay there; where they do not remain for a significant span of time; and which they eventually attempt to leave in an irregular manner. Western Balkan countries meet this definition.
The Western Balkans route: Serbia and the former Yugoslav Republic of Macedonia as transit countries
The Balkans had been an entry point for refugees and migrants into Central Europe for years, although it was only starting in spring 2015 that the number of arrivals began to rival those crossing the Mediterranean. As before, Western Balkan countries such as the former Yugoslav Republic of Macedonia and Serbia remained almost exclusively transit States: the vast majority of refugees and migrants simply passed through them without intending to request asylum from their authorities. 30 The prevailing context in which both countries' asylum systems function is remarkably similar. Both share a common legal background as former federal units of the Socialist Federal Republic of Yugoslavia (Yugoslavia), which had been one of the original States party to the 1951 Refugee Convention and, being non-aligned, a major receiving country for refugees from the Eastern Bloc. 31 Post-World War II Yugoslavia guaranteed the right to asylum (pravo utočišta) already in its 1946 Constitution. 32 In spite of that, the country had never developed a national refugee status determination (RSD) system; the Office of the United Nations High Commissioner for Refugees (UNHCR) itself used to conduct RSD under its mandate, 33 while the ultimate decision to grant asylum remained within the jurisdiction of the Federal Executive Council (i.e., the government). 34 It was not until after the breakup of the country that its federal units began to develop their own asylum systems: the Federal Republic of Yugoslavia (Serbia and Montenegro) adopted a Law on Refugees in 1992, 35 37 Unlike most European asylum legislation, both of these countries' systems envision a procedural difference between "expressing the intention to seek asylum" 38 or "seeking asylum" 39 (sometimes imprecisely rendered in English as the asylum-seeker being "recorded" or "registered") and formally "submitting an application for asylum": 40 speaking de jure, only persons who have done the latter are actually considered as having entered the asylum procedure, which may have practical consequences for the position of asylum-seekers. 41 The difference is telling. In Serbia, out of a total of 590,816 persons who "expressed the intention to seek asylum" in 2015 and 2016, a mere 1,157 (0.2%) submitted a formal application. 42 Similarly, in the former Yugoslav Republic of Macedonia, where 525,059 asylum-seekers were recorded in the same time span, only 2,660 (0.51%) persons submitted an application. 43 These statistics obviously do not include persons whom the authorities either did not treat in line with asylum legislation or with whom they did not interact at all during their stay.
Both countries' asylum systems have been described as poor and incapable of providing effective protection. 44 The problems alleged to plague the systems include difficulties in accessing the territory and asylum procedure (including expulsion and push-backs); 45 In Serbia, the asylum procedure is considered an administrative procedure that only starts once an asylum application has been submitted; it is only as of this moment that the general two-month deadline for enacting an administrative decision foreseen by the Serbian General Administrative Procedure Act becomes relevant. However, as the Law on Asylum does not specify deadlines for "submitting" an application once a person has expressed the intention to seek asylum (practically speaking, this requires Asylum Office staff to schedule an interview with the asylum-seeker in the asylum centre, where they do not have a permanent presence), persons who have expressed the intention to seek asylum may have to spend an unforeseeable length of time waiting for their claim to be addressed. This problem is less pronounced in the former Yugoslav Republic of Macedonia than in Serbia, as Article 3 of the Macedonian Law on Asylum defines an asylum-seeker as "an alien who seeks protection from the Republic of Macedonia from the day he has approached the Ministry of Interior until the day of issuance of a final decision in the procedure for recognition of the right of asylum". 62 This did not entail full border closure, but the States no longer sanctioned movement along the route, which meant that the situation had essentially reverted to the previous state of affairs -refugees and migrants could either seek asylum in the country where they were present, or face treatment as irregular migrants. 63 For these reasons, it is submitted here that Serbia and the former Yugoslav Republic of Macedonia fully meet the above-proposed definition of a transit country for the purposes of IRL. As they are States party to the 1951 Refugee Convention, findings in relation to these two countries will also be relevant to other possible transit countries as well, and possibly to non-parties insofar as the relevant elements of IRL may be regarded as customary law. 64 Asylum and refugee protection: Complementary, but separate regimes?
Although the terms "refugee status" and "asylum" may commonly be heard in the same context, they are not identical. Each has its own meaning and history in Obligations of transit countries under refugee law: A Western Balkans case study international law, and understanding the difference is crucial to establishing the obligations of transit countries. As a matter of IRL stricto sensu, sixty-five years since its adoption, the 1951 Refugee Convention, as modified by its 1967 Protocol, 65 remains the single most important element of the international system of refugee protection.
While, before World War II, the League of Nations system had already known several arrangements for the protection of persons fleeing persecution (such as the 1926 Arrangement relating to the Issue of Identity Certificates to Russian and Armenian Refugees 66 and the 1936 Provisional Arrangement concerning the Status of Refugees Coming from Germany), 67 such arrangements remained of limited scope in terms of the rights they conferred and the nationalities they covered. Building upon a refugee definition largely adopted by the UNHCR Statute of 1950, 68 the 1951 Refugee Convention was the first universal treaty governing the situation of refugees in a general manner, especially following the adoption of the 1967 Protocol, which removed the limits on the Convention's application contained in Article 1(A)(2). 69 Although certain scholars have argued that the significance of the 1951 Refugee Convention has waned in light of developments in the field of IHRL, 70 it cannot be denied that at least some of its provisions reflect peculiarities of IRL and are not present in other branches of the law. For this reason, among others, the definition of a refugee 71 under the 1951 Refugee Convention remains crucial for the enjoyment of a number of substantive rights that it grants its beneficiaries.
Most importantly, the Convention establishes an objective regime of refugee protection which is independent of the will of the receiving State Party - . 71 According to the Convention, a refugee is a person who "owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who, not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it". 1951 Refugee Convention, Art. 1(A)(2).
once a person meets the requirements for refugee status, they are to benefit from its protection, regardless of whether they have been granted asylum by any country. Indeed, it has long been held that "a person becomes a refugee at the moment when he or she satisfies the definition, so that formal determination of status is declaratory, rather than constitutive". 72 In other words, the protection granted by the Convention is -for some of its provisions, at least -separate from the status of an asylum claim, unless of course it is determined, in fair proceedings, that the applicant in question is not a refugee in the first place. 73 In line with the understanding that the asylum procedure is merely declaratory, 74 many States Parties today afford a considerable part, if not the full spectrum, of refugee rights to asylum-seekers, who are therefore presumed refugees until proven otherwise. For example, Serbian and Macedonian law both grant a wide spectrum of rights to asylum-seekers, including the right to free accommodation, 75 health care 76 social security 77 and, under certain circumstances, access to the labour market. 78 On the other hand, in reality, a receiving country cannot usually be expected to discern of its own accord whether or not a foreigner entering or already present on its territory is, in fact, a refugee. Under regular circumstances (i.e., outside of the context of a mass influx situation), it must be up to the potential refugee -the asylum-seeker -to demonstrate his or her eligibility for the rights proceeding from refugee status. This is an argument used at times by governments, 79 and it is not an unsound one at that. 
Obligations of transit countries under refugee law: A Western Balkans case study
Neither the 1951 Refugee Convention nor its Protocol have anything to say on the matter of the RSD procedure as such. With respect to rights guaranteed by the Convention, there is no explicit discrimination within the treaty between rights to be awarded after asylum has been granted and those stemming already ipso facto from meeting the criteria for refugee status. However, certain provisions make reference to different types of refugee presence in States Parties' territory; this suggests that certain rights or obligations established by them only exist with respect to refugees whose stay has been formalized. For example, when Article 24 of the Convention discusses labour legislation and social security, it accords the same treatment to "refugees lawfully staying in their territory" as is accorded to that State's own nationals. This implies that refugees whose stay is not "lawful" continue to enjoy those Convention rights which are granted without the condition of lawful stay; however, it also implies that a State has the right to institute such procedures as are necessary for legalizing their stay on its territory before granting the full scope of Convention rights (as long as such procedures are not overly restrictive, which would go against the Convention's object and purpose).
Across Europe, as well as in most parts of the world, the national RSD procedure is referred to as the "asylum procedure". As stated above, while "asylum" is closely related to the notion of refugee status, the terms are not synonymous. Asylum may refer to the procedure of granting protection to a foreigner, as well as the protection itself, and just as a refugee may not be a beneficiary of asylum, so too may a person granted asylum not meet the criteria of the 1951 Refugee Convention for refugee status. As a result of developments in IHRL, many countries have instituted "subsidiary protection" 80 as a type of protection status granted specifically to persons who do not meet the definition of a refugee, but whose return to their country of origin would nonetheless be in violation of peremptory norms of IHRL; 81 likewise, a mandate refugee 82 located in a State which has not ratified the Convention or maintains geographic or temporal limits on its application may only enjoy "temporary protection" 83 Understood as long-term protection, asylum remains separate and different from the general obligations of States under such documents as the 1951 Refugee Convention. In fact, the Convention only mentions asylum in the Preamble, where it recognizes that "the grant of asylum may place unduly heavy burdens on certain countries" and that international cooperation on the issue is necessary.
The first mention of asylum in the United Nations (UN) system is made by the Universal Declaration of Human Rights (UDHR) itself. 87 However, the "right to asylum" under the UDHR was differentiated from the principle of non-refoulement under IRL because it did not oblige States to actually grant asylum to refugees (this stands in distinction to the obligation of non-refoulement, which is absolute). This implies that States had undertaken an undisputed obligation to refrain from the forced return of refugees, but did not have a corresponding obligation to provide durable solutions for their situation. When the UN General Assembly unanimously voted to adopt the Declaration on Territorial Asylum in 1967, 88 certain obligations, including those related to the principle of non-refoulement (such as the prohibition against rejections at the frontier, conspicuously absent from the text of the 1951 Refugee Convention), were fleshed out to a much greater extent, yet an obligation to grant asylum never materialized, and remained confined in broad terms to documents which were not de jure binding. 89 Coming back to the Yugoslav example, the right to asylum was guaranteed by all three of the country's post-World War II constitutions. 90 84 Serbian Law on Asylum, above note 36, Art. 2. 85 In the former Yugoslav Republic of Macedonia, this type of protection is referred to as "humanitarian protection". Macedonian Law on Asylum, above note 37, Art. 5. 86 This is particularly true of labour legislation. In the former Yugoslav Republic of Macedonia, recognized refugees have the right to work as foreigners with a permanent residence, which is not granted to beneficiaries of humanitarian protection (who may only work as foreigners with temporary residence). In Serbia, the Law on Asylum does not give the right to work to beneficiaries of subsidiary protection, but this right was granted by the 2014 Employment of Foreigners Act. The legislation of these countries does not provide for issuing travel documents to beneficiaries of subsidiary or humanitarian protection, respectively. See Macedonian Law on Asylum, above note 37, Arts 42, 56, 60; Serbian Law on Asylum, above note 36, Arts 43, 62; Serbian Employment of Foreigners Act, above note 78, Art. 13. 87 The UDHR foresees that "everyone has the right to seek and to enjoy in other countries asylum from persecution." UN General Assembly, Universal Declaration of Human Rights, UN Doc. 217 A (III), 10 December 1948, Art. 14. However, the adopted terminology was purposefully ambiguous, reflected in the use of the term "to enjoy" rather than "to be granted." See G. S. D-F) ). Likewise, in spite of the fact that the Convention does not explicitly establish a State Party's obligations vis-à-vis refugees as owed either to those on its territory or those under its jurisdiction, the latter, broader notion is generally taken to be relevant, which is particularly important for refugees intercepted at sea. Such people are certainly to be considered refugees from the moment they leave the territory of their country of origin, 92 but until they come under the jurisdiction of a State Party, the extent of that country's obligations 
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towards them is questionable inasmuch as it is towards those on the territory of another State Party. Bearing this in mind, it is reasonable to assume that, at least in terms of rights for the enjoyment of which the Convention establishes no further conditions, the obligations of a so-called transit country are no different from those of a destination country.
In the Western Balkans, however, several arguments, or groups of arguments, have been put forward asserting the contrary. They are both of a legal and factual nature and may conceivably be heard, mutatis mutandis, in the context of other transit countries as well. What will follow are the legal and factual merits of these arguments.
The most common argument that may be heard is that persons who do not seek asylum are not, in fact, entitled to the protection of IRL. When discussing the obligations of their respective countries, Western Balkan leaders often highlight that they only have legal obligations towards persons requesting asylum; statements to that effect were made in 2016 by the then labour minister of Serbia 93 as well as the prime minister. 94 These statements further suggest that any assistance provided to refugees and migrants who do not request asylum remains a question of policy, rather than law, and represents a measure of countries' "hospitality". 95 This is the principal legal argument against the application of IRL in such situations.
In addition, it has been argued by Western Balkan leaders that certain national groups travelling along the route come from countries where there is no armed conflict and therefore cannot be refugees, 96 and that persons travelling along the route have already passed countries where they could have applied for asylum and are therefore not entitled to protection in other countries. While this 93 In early 2016, discussing refugees and migrants returned to Serbia from Croatia, the Serbian Minister of Labour stated that these persons could either request asylum in Serbia or face forced return to those countries from which they had first entered Serbia. See "Bit će onemogućeno novo vraćanje migranata iz Hrvatske", N1, 17 February 2016, available at: hr.n1info.com/a104542/Svijet/Regija/AleksandarVulin-Bit-ce-onemoguceno-novo-vracanje-migranata-iz-Hrvatske.html (in Croatian). 94 In 2016, the prime minister of Serbia stated at a press conference that "[o]ur prosecutors and courts will take all lawful measures to curb crime and show clearly to everyone that Serbia cannot be a parking lot for Afghans and Pakistanis whom no one in Europe wants to see, let alone receive", and that these persons could still request asylum "with minimal chances of getting it. And those who do not want to seek asylum will be removed from our territory according to the law." "Vučić: Zajednički timovi policije i Vojske Srbije na granicama", Politika, 16 July 2016, available at: www.politika.rs/sr/clanak/359265/Vucic-Zajednickitimovi-policije-i-Vojske-Srbije-na-granicama (in Serbian, translated by the author). 95 Germann Molz and Gibson give an interesting perspective on what they term the "discourse of hospitality": "If the immigrant is imagined as 'the guest', the 'host nation' maintains its historical position of power and privilege in determining who is or is not welcome to enter the country, but also under what conditions of entry. … The host nation, despite explicit evidence to the contrary, often imagines itself narcissistically as being hospitable." The "discourse of hospitality" is thus often based on notions of sovereignty and nationalism and paradoxically "reveal Obligations of transit countries under refugee law: A Western Balkans case study argument may be attributed to a faulty understanding of the 1951 Refugee Convention -which concerns persons fleeing persecution, not armed conflict -it is very relevant from the perspective of the obligation to cooperate with UNHCR and to conduct gathering of country-of-origin information (COI). 97 Insofar as it is not a simple misreading of the law, this argument is factual, rather than legal.
(Non-)Applicability of the 1951 Refugee Convention: The legal argument
As has been discussed previously, the decision not to apply for asylum or any other form of protection that a country may offer should be seen as the key difference between countries of transit and destination. Such a decision, if it were to have any bearing on the legal relationship between a refugee and a State party to the 1951 Refugee Convention under whose jurisdiction the refugee finds themselves, has to be read with regard to its definition of a refugee. 98 Essentially, it must be examined whether a refugee has to take the initiative in order to receive international protection, or whether a country may be expected to take action regardless of the existence of any initiative on that person's part. Bearing in mind that the 1951 Refugee Convention is silent on asylum and remains applicable to persons who objectively meet the criteria for refugee status, it is difficult to read the Convention as no longer being applicable to persons who do not seek asylum. In terms of Article 1(A)(2), the only element of the refugee definition that may feasibly be invoked as a basis for this argument is the "wellfounded fear" requirement. This line of argument refers to situations where, for instance, persons decide not to apply for asylum in a certain country for reasons of what has been called "asylum shopping", 99 thus not demonstrating wellfounded fear of persecution on Convention grounds, as, were they genuinely in distress, they would accept the first shelter offered to them. This argument is of a legal nature, and although not convincing to the present author, it should nevertheless be examined. It creates a situation wherein it is no longer a question of whether a refugee who does not ask for asylum is entitled to enjoy rights under the 1951 Refugee Convention regardless -the person actually fails to meet the criteria of the Convention in the first place.
Certain situations -albeit marginal -can be conceived wherein a refusal to seek asylum would amount to a failure to meet the criteria of having a "well-founded fear". The notion of such a fear is usually taken as consisting of two elements, one objective and the other subjective. The "objective" element lies in the requirement of 97 It should be mentioned here that UNHCR recently published its new international protection guidelines, reaffirming its decades-old position that persons fleeing an armed conflict will often have a "well-founded fear of persecution" for the purposes of IRL. 99 "Asylum shopping" refers to a perceived practice on the part of some refugees and migrants who do not seek asylum in the first country where they may (ostensibly) receive protection, but decide to seek it elsewhere, primarily motivated by economic considerations.
P. Kilibarda being well-founded -i.e., that persecution on Convention grounds is a reasonable possibility, although it is important to note that "the Convention neither requires that the putative refugee shall have fled by reason of fear of persecution, nor that persecution should have actually occurred". 100 The "subjective" element, perhaps more difficult to define, naturally refers to an individual's own feelings. Obviously, under normal circumstances, the asylumseeker will have shown fear through the very act of making an informed decision to ask for asylum, yet the subjective element will often remain decisive throughout the asylum procedure:
At each stage, hard evidence is likely to be absent, so that finally the asylumseeker's own statements, their force, coherence, and credibility must be relied on, in the light of what is known generally, from a variety of sources, regarding conditions in the country of origin. 101 The asylum systems of most countries -including Western Balkan countries -are founded on the paradigm of the asylum-seeker as an individual seeking to enforce his or her rights rather than providing a priori protection for larger groups (as is the case in situations of mass influx). 102 Under the circumstances, a person facing forced return to any country where they may suffer treatment amounting to persecution in Convention terms but making the informed decision not to ask for asylum -thereby normally staying expulsion proceedings -could thereby be construed as not having demonstrated a well-founded fear, and therefore would not be a refugee in the first place. This situation is theoretically clear and practically plausible. However, the fact that it is plausible does not mean it happens in reality with any sort of regularity, and the transit contextbeing the principal situation where persons will generally refuse or avoid seeking asylum -is intrinsically different. First of all, as has been attested with regard to the movement of refugees towards Central and Western Europe in 2015 and 2016, the Western Balkan "transit" countries are generally not perceived as being capable of providing adequate protection to refugees or enabling them to live their lives in relative safety and dignity. 103 Economic reasons may well have some bearing upon a decision to by-pass these countries' asylum systems, but this does not necessarily amount to "asylum shopping": countries with a poor economy and/or high corruption are usually also incapable of providing a safe protection environment to any significant number of people, and furthermore, refugees themselves often have very little or no knowledge at all of the asylum procedure and what it entails. Under such circumstances, omission or even explicit refusal to apply for asylum should not be understood as implying lack of a well-founded fear of persecution, especially in situations wherein refugees are not faced with a choice to ask for asylum or undergo forced return. In the latter situation, authorities should take particular care not to immediately assume that the person in question is seeking to abuse the asylum procedure in order to delay deportation, and should carefully assess the position of the potential refugee.
The mere fact that a particular country is party to the 1951 Refugee Convention and/or its Protocol and has a legal framework in place for their implementation does not ipso facto mean that it actually provides a safe protection environment. An analogy with practice regarding the application of the safe third country context may be made in order to examine key stakeholders' attitude as to what constitutes a safe country of asylum (in fact, transit countries themselves are often considered safe third countries by their neighbours). 104 Thus, for example, EU member States have refrained from executing Dublin returns 105 after the ECtHR had found such returns to be in violation of the ECHR, 106 and UNHCR itself has published reports describing the protection environment in certain countries and has even recommended that other States Parties not consider them safe third countries. 107 The implication is that failure to seek asylum in a country which does not adequately provide for refugee rights ought not to have any significant bearing upon that refugee's status as a matter of international law.
Refusal on the part of a potential refugee to seek asylum may cause significant issues of a different nature, particularly as a matter of national law. For example, national legislation may absolutely precondition the grant of asylum by requiring the individual to actually request such protection, thereby rendering proprio motu action by the State impossible even if that person's status as a refugee is not in doubt. However, national legislation may at the same time prohibit in absolute terms (in line with the principle of non-refoulement as present in human rights law) the return of any foreigner to a country where he or she may be at risk of torture or other ill-treatment. Such norms exist across Europe and are present in EU directives, 108 and even persons actually requesting asylum may be excluded from either recognition of refugee status or being granted subsidiary protection. 109 This may lead to a case wherein a person may neither receive asylum nor be removed from that particular country, and may even face deprivation of liberty for unforeseeable lengths of time (as well as losing other rights resulting from refugee status).
With respect to protection and status, it is important to note that the content of protection granted to refugees under IRL goes far beyond simple nonrefoulement. 110 When a person is excluded from refugee status, she or he is ipso facto excluded not only from the prohibition of refoulement under IRL, but also from such rights as refugees are entitled to under the 1951 Refugee Convention. Because of the gap that arguably exists between the principle of non-refoulement under IRL (which is limited) and the same principle under IHRL (which is absolute and non-derogable), it is entirely conceivable that a person excluded from refugee status for having committed a serious non-political crime 111 may nevertheless not be forcibly returned as a result of human rights legislation. However, because IHRL is not status-based, such persons would effectively remain without any form of status under international law. In fact, many countries -including both Serbia 112 and the former Yugoslav Republic of Macedonia 113 -could subject them to deprivation of liberty as "irregular migrants" for the duration of their stay in the country's territory. As this detention could last as long as there is a risk of ill-treatment in case of return, and if the legislation of the country in casu does not foresee an alternative way of resolving the individual's situation, such deprivation of liberty, even if it were lawful in the beginning, could soon become arbitrary and unlawful under IHRL. 114 Therefore, while a strict reading of the law could lead to a situation wherein a forced migrant could remain in legal limbo, it is submitted that allowing such situations to go without being resolved properly could very easily produce a situation which is in contradiction to international law.
(Non-)Applicability of the 1951 Refugee Convention: The factual aspects A separate but similarly common issue concerns the obligation to gather COI and how this relates to the question of applying the 1951 Refugee Convention. Is a receiving country subject to higher standards in this respect when faced with an influx of persons who are known to be very likely to meet the Convention's criteria for refugee status?
When faced with a mass influx situation, States have been known for decades to make a prima facie determination of the "refugee character" of a particular flow. 115 Such a determination is usually made when, due to the scale of the situation, protection considerations outweigh the need to make an individual assessment, and thus a group determination is made. This was arguably the case when, in September 2015, the government of Serbia enacted a "Decision on Issuing a Certificate of Having Entered the Territory of Serbia for Migrants Coming from Countries Where Their Lives are in Danger", 116 which circumvented the necessity of applying for asylum in Serbia in order to facilitate movement along the Western Balkans route. These certificates were initially provided to all persons transiting through Serbia at key checkpoints and were later issued exclusively to nationals of Afghanistan, Iraq and Syria. 117 A number of States party to the 1951 Refugee Convention also provide for some form of temporary protection that may be enacted particularly in times of mass influx. 118 Otherwise, the determination may not always be made officially, especially if the State's national legislation does not provide for it; under such circumstances, the relevant authorities may opt to simply apply appropriate norms of refugee law in spite of the provisions of domestic law and national asylum bodies may informally choose to prioritize the claims of persons hailing from certain countries of origin. 119 Such responses are intrinsically connected to the practical necessity of gathering COI in order to ensure the implementation of the Convention in practice.
There are at least two grounds from which the existence of relevant legal standards may be inferred, and both may be gleaned from the Convention itself. The first is implicit yet self-evident, as it lies in the very nature of the Convention's provisions; for example, the whole of Articles 1 and 33 cannot be implemented without the State Party conducting at least some COI-gathering on its own. Yet such an obligation is very broad and is certainly one of result rather than means (i.e., what is necessary for it to be met is for a person objectively meeting the Convention definition of a refugee to enjoy such rights as are granted to them by it).
An additional, more precise obligation may be inferred from the relationship between States Parties and UNHCR. Article 35(1) of the Convention states the following: 
The Contracting States undertake to co-operate with the Office of the United Nations High Commissioner for Refugees, or any other agency of the United Nations which may succeed it, in the exercise of its functions, and shall in particular facilitate its duty of supervising the application of the provisions of this Convention. 120 An almost identical obligation exists under Article 2(1) of the 1967 Protocol. 121 Taken at face value, these provisions are very broad, but also seemingly very "soft" in terms of what they require of States Parties. The nature of cooperation required of States Parties under the 1951 Refugee Convention is fleshed out in Article 35(2), which makes reference to the special role played by UNHCR in monitoring the implementation of the Convention. An obligation to cooperate with UNHCR had also already been recognized by the UN General Assembly in Resolution 428(V) of 14 December 1950, adopting the UNHCR Statute as an annex; the nature of cooperation with UNHCR is more precisely defined there, although again not in exhaustive terms. 122 In line with its mandate, UNHCR's Executive Committee has already defined its role in the determination of refugee status, which includes making recommendations of minimal procedural requirements in the RSD procedure, 123 and many countries accommodate for UNHCR's opinion to be taken into account during such proceedings, even if not considering themselves bound by it.
Bearing in mind the general rule that treaties are to be interpreted with regard to their object and purpose, 124 Article 35 of the 1951 Refugee Convention can only be properly understood by reference to its Preamble, wherein the high contracting parties note UNHCR's role in "supervising international conventions providing for the protection of refugees" and recognize "that the effective coordination of measures taken to deal with this problem will depend upon the cooperation of States with the High Commissioner". 125 Because the problem of forced migrations cannot and should not be considered any single country's burden, the role of UNHCR in coordinating efforts remains crucial. In an international system where the grant of asylum remains particularized, a central coordinating body to ensure a certain level of uniform practice must exist.
UNHCR continues to act in line with such a role, inter alia by means of various position papers, such as the ones on the international legal status of persons fleeing Syria, 126 Iraq 127 or Libya. 128 In researching and publishing such documents, UNHCR provides support to national COI-gathering mechanisms, which may often be lacking or overburdened; beyond that, however, UNHCR offers its own opinion on the protection needs of certain categories, recommending that States take their asylum claims into particular consideration. Such positions are not legally binding, yet clearly no State party to the 1951 Refugee Convention can simply take them for granted -and this constitutes a clear legal obligation for all receiving countries, both in terms of the Convention and UNHCR's Statute.
The above argument can easily and credibly be made vis-à-vis objections that the legal status of a particular group cannot be presumed in advance and that persons who have not even filed a request for asylum cannot avail themselves of the protection of international refugee law. It should also be pointed out that while the risk of human rights violations amounting to persecution exists even in countries with a relatively solid human rights record (there is not a single country in the world whose citizens' asylum claims may be simply brushed aside as unfounded without ever even giving them the chance to explain them), 129 clearly proving the existence of circumstances amounting to persecution becomes more difficult in practice for individuals coming from such countries. When the phenomenon of seeking refuge is primarily individual, the merits of a case will have to be examined in a way that is more scrupulous than would be required in a situation of massive forced displacement. For good or ill, the "lonely" asylum-seeker may need to be more assertive with regard to their claim (always bearing in mind that the asylum procedure cannot have the same standard of proof as a criminal trial) than one arriving along a well-known refugee flow. This remains the crucial difference between a mass influx situation extensively covered by UNHCR and other bodies on the one hand, and "everyday" situations on the other.
How does this affect the position of a transit country? First of all, if the act of seeking asylum is disregarded as grounds for not benefiting from Convention rights, authorities facing mass influx situations cannot assert that the status of all or most arrivals is somehow "unclear", provided that UNHCR and, indeed, other organizations have communicated their views on the issue. Even if the situation is described as a "mixed-migration flow", wherein persons entitled to refugee status in line with the Convention may be travelling together with "economic migrants", such circumstances absolutely require that -at least in the interest of safeguarding the Convention rights of those entitled to themeveryone taking the route be given the benefit of the doubt before proper RSD proceedings may take place.
129 "In so far as application of the [safe country of origin] concept would a priori preclude a whole group of asylum-seekers from refugee status, in UNHCR's view this would be inconsistent with the spirit and possibly the letter of the 1951 Convention relating to the Status of Refugees." UNHCR, "Background Note on the Safe Country Concept and Refugee Status", July 1991, para. 5.

Minimal standards of protection applicable to refugees in transit
Bearing in mind that the 1951 Refugee Convention continues to be applicable to refugees "transiting" through a particular country, the question of what rights 130 guaranteed by this treaty such persons may benefit from remains. Different provisions of the Convention provide different "criteria of entitlement" -while some rights are undeniably granted only to refugees staying "lawfully" in the receiving country, this issue is less clear when it comes to others. According to Goodwin-Gill, "there is little consistency in the language of the Convention … but three general categories may be distinguished: simple presence, lawful presence, and lawful residence". 131 The previously discussed distinction between the Convention regime and the concept of asylum therefore becomes significant in this respect, with refugees "lawfully residing" in a country arguably being those actually granted asylum there. With respect to rights granted to refugees "simply present" in the territory of the State Party, however, there is no doubt that such rights are likewise owed to refugees merely transiting there. These rights include at least those guaranteed by Articles 3 (non-discrimination), 4 (religion), 16(1) (access to courts), 20 (rationing), 27 (identity papers), 31 (exemption from penalization for unlawful entry or stay) and, most importantly, 33 (non-refoulement). 132 However, even this core of Convention rights may be read as having a broader scope than being simply applicable to refugees in transit: crucially, for some of them it is obvious that some sort of initiative must be shown on the part of the refugee before the relevant provision becomes applicable.
Take Article 31 as an example of such a right. 133 Generally speaking, it requires that in order to be exempt from punishment for unlawful entry or stay, refugees "coming directly" from their country of origin must "present themselves without delay to the authorities and show good cause for their illegal entry or presence". As the provision sets a number of conditions to be fulfilled in order for the refugee to enjoy this right -although some domestic legislation 130 It should be highlighted that traditional international law regards the right to (seek) asylum exclusively as an obligation that exists among States; the individual is therefore a beneficiary, but not the bearer, of this right. V. Dimitrijević, above note 34, at p. 110. Nevertheless, for the purposes of the present discussion, it is submitted that it is both useful and consistent to talk of refugee "rights" as practically emanating from corresponding State obligations, without prejudice to more abstract considerations of the nature of such rights. 131 G. S. Goodwin-Gill, above note 72, p. 160. 132 "Contrairement aux articles 32 ou 28 de la Convention, dont l'application est conditionnée respectivement par les expressions 'se trouvant régulièrement' et 'résidant régulièrement', l'article 33 n'exige aucune condition tenant à la légalité de la présence du bénéficiaire sur le territoire des Etats parties à la Convention.'' Vincent Chetail, "Le principle de non-refoulement et le statut de réfugié en droit international", in La convention de Genève du 28 juillet 195 1 relative au statut des réfugiés 5 0 ans après: Bilan et perspectives, Institut pour les Droits de l'Homme, UNHCR and Bruylant, Brussels, 2001, p. 12. 133 It may be debated on a theoretical level whether the 1951 Refugee Convention grants rights to refugees, or rather bestows obligations upon States Parties. This is not an easy question to answer, and it is not necessary to delve into it here. However, the author of the present article subscribes to the belief that the Convention is best read as bestowing both negative and positive rights upon refugees themselves.
Obligations of transit countries under refugee law: A Western Balkans case study actually opts to drop one or more of them 134 -the crux of the matter is that it is generally not upon the authorities to determine the existence of such circumstances at their own initiative. In order for this article to come into play, some jurisdictions require that the refugee actually requests asylum, although it is debatable to what extent this is in line with the article's wording. At any rate, in a situation of mass influx, the phrase "show good cause" should be interpreted as broadly as possible, and there is very little doubt that refugees travelling along the State-sanctioned Western Balkans route in late 2015 and early 2016 should be considered as enjoying its benefits. 135 In practice, this means that these countries should refrain from penalizing for illegal entry persons coming from refugee-producing countries regardless of whether or not they seek asylum.
The most appropriate way of defining the scope of rights to which refugees in transit are entitled as a matter of refugee law is to draw a line between "positive" and "negative" ones -i.e., those obliging a State Party to act in a certain way, and those requiring it to refrain from doing something. Although such language is absent from the Convention, a plain reading of different provisions allows insight as to which group a particular right may best be placed in. Thus, whereas being granted an identity paper in line with Article 27 is best understood as a positive right, the prohibition against refoulement is not, and there the initiative to ensure that it is not violated in an individual case rests principally with the contracting State. Apart from Article 33, such rights are likewise bestowed by Articles 3 and 16(1).
It is extremely important to note that these rights are similarly guaranteed by human rights instruments, 136 although their specific application to the situation of refugees may often only be gleaned from case law. While some treaties make specific provision for a general prohibition against discrimination, 137 this is not the case with the ECHR, which bans discrimination only with respect to the enjoyment of other Convention rights. In this respect, Article 3 of the 1951 Refugee Convention remains of exceptional relevance.
However, arguably the most important right of refugees in a transit context is the prohibition against refoulement; here, the practice of human rights bodies is crucial to understanding what rights all refugees -and, indeed, other groups of migrants -are entitled to.
Unlike the prohibition contained in Article 33 of the 1951 Refugee Convention, which allows for exceptions with regard to refugees who are dangerous to the security of the receiving country or its community after having been convicted of a particularly serious crime, the equivalent prohibition in human rights law is universal and absolute. 138 Not even persons who pose a serious risk to national security may be expulsed to a country where they would face a real risk of ill-treatment. Naturally, the extent to which the principle of non-refoulement as espoused in refugee law correlates with the same principle in human rights law is debatable, bearing in mind that the latter primarily concerns the prohibition of torture and other cruel, inhuman or degrading treatment or punishment. However, it cannot be contested that there is considerable overlap in practice, and that persons fleeing persecution on Convention grounds will usually likewise benefit from the protection of human rights law in this respect. Bearing in mind that the 1951 Refugee Convention sets out no relevant procedural safeguards, the standards of human rights law must be applied to the situation of refugees.
The ECtHR has, on a number of occasions, found violations of the ECHR with respect to the forced return of refugees and asylum-seekers in line with Article 3 of the ECHR. 139 More importantly, it has found violations of Article 13 (the right to an effective remedy) in conjunction with Article 3 even where the latter, as such, had not been or would not be violated -this being because the State Party had not set in place adequate procedural safeguards to determine if persons facing forced return would be at real risk of treatment contrary to Article 3 upon return. 140 Most recently, the ECtHR found Hungary to have violated both Article 3 and Article 13 in conjunction with Article 3 when it returned asylum-seekers to Serbia. 141 Similarly, the UN Committee against Torture has, in its 2015 Concluding Observations on Serbia, found wrongful practice with regard to national authorities who failed to do so. 142 In spite of the fact that States may implement their obligations in the way they deem most fitting, the resulting protection must fall in line with international standards.
Finally, human rights standards -which are applicable to all refugees and migrants, including those transiting -should be seen as crucial with regard to the provision of humanitarian assistance to all vulnerable migrants. While the global debate on humanitarian assistance has primarily concerned itself with populations in armed conflict situations (bearing in mind that IHL remains the body of law most explicitly regulating such matters), beyond rationing, equivalent norms do not exist as a matter of refugee law stricto sensu (i.e., as referring to populations of war-afflicted areas once they have actually left their country). However, human rights standards may well be said to fill in the gap -the provision of humanitarian assistance is intrinsically linked to the right to life, according to which:
[The] duty to take positive action implies that States have a duty to ensure that the population affected by a crisis is adequately supplied with goods and services essential to its survival and, if they are unable to do so or their own efforts fail, to allow third parties to provide the required relief supplies. 143 In fact, the draft General Comment No. 36 to Article 6 of the International Covenant on Civil and Political Rights makes specific reference to asylumseekers and refugees, noting that "the duty to protect the right to life requires States parties to take exceptional measures of protection towards vulnerable persons". 144 The provision of humanitarian assistance to all vulnerable migrants, regardless of their status under international law, cannot therefore be regarded as purely a matter of policy considerations for any country (transit ones included), but rather a legal obligation that needs to be adequately implemented in practice.
These considerations likewise bring us back to the closely related question of prima facie refugee status determination. It would be very difficult to interpret treaty law as obliging States to undertake such a determination. Where prima facie refugee status determination would entail higher standards than the ones discussed above -for example, by excluding the necessity of undergoing the asylum procedure altogether, wherefore the refugee's stay may also be deemed "lawful" in the sense of certain Convention provisions -such a policy should be encouraged, yet it can hardly be advocated as being required by international law. On the other hand, some form of prima facie recognition is absolutely necessary in mass influx situations if failure to react swiftly would deprive refugees of a minimum of core rights to which they remain entitled under all circumstances.
To summarize, when faced with a situation of mass influx of persons coming from countries long since described as "refugee-producing" by key stakeholders (most notably UNHCR), States through which these people "transit" have the legal obligation, at the very least and regardless of the manner in which these matters are implemented in national legislation, to refrain from any manner of forced return, including push-backs, of even those persons who refuse to submit an asylum application on their territory, without undertaking a fair and effective determination of whether the return might lead to a violation of the individual's rights; no discrimination whatsoever is allowed with regard to refugees, and this includes decisions that certain national groups do not a priori qualify for refugee status and may therefore even face rejection at the border; and these countries must provide basic shelter and supplies -or otherwise allow others to do so in their stead -to all vulnerable migrants, regardless of their status. On a related note, allowing certain groups into reception centres while barring others solely on the grounds of their nationality is not in line with the norms of international refugee and human rights legislation.
Conclusion: Less is not more
It is difficult to limit any discussion of "transit countries" without taking into consideration such provisions as may have far greater scope than this relatively limited context. However, this is not a negative occurrence: the term "transit", so often used by the media and State authorities themselves, has no legal relevance under international law, and is to a certain extent a misnomer -some refugees choose to stay and apply for asylum in these countries as well; furthermore, it serves to reassert the continued relevance of the 1951 Refugee Convention even under such unclear circumstances, bearing in mind that its application is by no means limited to "destination" countries.
A proper response to refugee and migrant movement in the Western Balkans needs to be organized in a two-fold manner. First, urgent short-term measures have to be taken to ensure that legal protection, as well as humanitarian assistance, is provided to refugees and migrants. Legislative mechanisms for providing such a response in mass influx situations already exist at the national level (including "temporary protection"). 145 Bearing in mind what is known about the demographics of the Western Balkans mixed-migration flow, 146 such measures could be complemented by efficient and fair screening procedures in order not only to identify upon arrival extremely vulnerable individuals (victims of sexual and gender-based violence, torture and other cruel, inhuman or degrading treatment or punishment, persons with disabilities, unaccompanied minors, victims of human trafficking, etc.), but also to facilitate the provision of international protection to persons coming from well-known refugee-producing countries (in a way which is not discriminatory towards refugees of other nationalities, which would be in violation of the 1951 Refugee Convention). 147 Strong cooperation and information-sharing between all of the countries along the route, as have already been suggested in practice, 148 coupled with an effective resettlement programme, would go a long way towards truly curbing irregular movement, eliminating human smuggling and trafficking, "taming" the migratory flow and enabling access to durable solutions in the near future. On the other hand, in order for transit countries to actually become destination countries, long-term asylum sector reform with a focus on the integration of beneficiaries of international protection is required. 149 Within the Western Balkans, such reform is scheduled to take place as part of EU accession; 150 however, it is very important to highlight the independent value of establishing strong protection mechanisms at the national level, as obligations under IRL exist independently of European integration.
At present, positive international law may place only very limited obligations on transit countries. In times of mass influx, IRL remains applicable to refugees in transit countries and regardless of whether they have actually requested protection in the receiving State, although the scope of rights provided -even when complemented by human rights law -may remain limited to the prohibition of refoulement, non-discrimination, non-penalization and humanitarian assistance. It must, however, be made clear that a change in individual or group circumstances may change the legal situation as well; for example, a refugee transiting through a country may change their mind or become stranded and choose to undergo the asylum procedure in that country, if possible.
Finally, although the above discussion has principally focused on Serbia and the former Yugoslav Republic of Macedonia, these countries remain representative more broadly of transit countries that are also States party to the 1951 Refugee Convention. The same minimal level of standards will be required of each of these countries under IRL, unless these norms are complemented by more generous legislation at the regional or national level. That being said, ensuring respect for minimal standards is by no means an ideal response to any refugee "crisis"; it should be seen as inherent in the nature of humanitarian action to advocate the greatest extent of protection and welfare available to one's beneficiaries. Other venues for achieving this purpose, including ethics-based arguments, 151 should not be disregarded. Being forced to invoke legal provisions in order to ensure a minimum of respect for human dignity should always be seen as an exceptional, even aberrant, situation. Obligations of transit countries under refugee law: A Western Balkans case study
